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DID THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION GRANT  
A CHRISTMAS MIRACLE TO EMPLOYERS? HMMMM...MAYBE 
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May an employer require its employees to receive the COVID 19 vaccine when available? This is a 
question that has been asked of the author of this news update many times and it is becoming more 
common as the pandemic continues. The short answer to this question is yes—with a few caveats. The 
federal agency responsible for enforcing the Americans with Disabilities Act, as amended (“ADAAA”), 
i.e. the Equal Employment Opportunity Commission (“EEOC”) recently issued valuable guidance to 
employers on this very topic. In its guidance, the EEOC states that the COVID 19 vaccine is not a medical 
examination under the ADAAA. If the EEOC had determined the COVID 19 vaccine constituted a 
medical examination, then an employer desiring to impose such a requirement would have had to first 
comply with all of the requirements under the ADAAA. However, an employer’s right to require its 
employees to receive the COVID 19 vaccine is not without limits.  Caveats: exceptions may have to be 
made to accommodate an employee’s religious beliefs or medical limitations that could pose a danger to 
the employee’s health. 

 
While an employer could administer the COVID 19 vaccine internally with a nurse or other licensed 
professional authorized to give vaccines, an employer is better off contracting with a third party such as a 
pharmacy like Walgreens. The reason for this is because the ADAAA prohibits employers from asking 
medical related questions of its employees whereas the ADAAA does not apply to a third party engaged 
to administer the vaccine. Using a third party to administer the vaccine prevents a situation where the 
employer inadvertently violates the ADAAA. 

 
Should all employers implement a requirement that all of the employer’s employees receive the COVID 
19 vaccine? While it sounds like a good idea, it may not be the right choice for all employers. First of all, 
there is a logistics issue relating to the availability of the vaccine. While COVID 19 vaccine shipments 
have begun, there is much discussion in the news media that the vaccine will not be broadly available for 
quite some time. Until the vaccine is widely available, an employer should carefully consider adopting 
such a policy in advance of wide distribution and availability of the vaccine. 

 
Practical issues should not be overlooked when considering adopting policy requiring employees receive 
the COVID 19 vaccine. For example, what happens if an employee refuses to receive the COVID 19 
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vaccine? Can the employee be fired for refusing to receive it without any risk to the employer for 
violating the law? Maybe. However, keep in mind the exceptions mentioned above. An employer that is 
quick to fire an employee for refusing to receive the COVID 19 vaccine could unknowingly invite a claim 
of discrimination. 

 
Prior to implementing such a policy any employer considering adopting such a policy is well served to 
consult with competent employment law counsel on the subject. 
 
 
A note to the reader: This article is intended to provide general information and is not intended to be a 
substitute for competent legal advice. Competent legal counsel should be consulted if you have questions 
regarding compliance with the law.  
 
Questions regarding the content of this article may be e-mailed to Christina Harris Schwinn at 
christinaschwinn@paveselaw.com. Ms. Schwinn is a partner and an experienced employment and real 
estate attorney with the Pavese Law Firm, 1833 Hendry Street, Fort Myers, FL 33901; Telephone: (239) 
336-6228; Telecopier: (239) 332-2243. To view past articles written by Ms. Schwinn, please visit the 
firm’s website under “Publications.”   
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In addition, Pavese Law Firm is a full service law firm consisting of over twenty-two (22) lawyers. 
                         
 

We are a full service law firm and capable of handling all of your legal needs 
 

Firm Practice Areas include: 
 

•  Agricultural •  Employment 
•  Banking and Finance •  Environmental and Water   
•  Bankruptcy  •  Estate Planning, Probate and Trusts 
•  Business and Corporate  •  Land Use and Local Government  
•  Civil Litigation  •  Marital and Family  
•  Condominium, Cooperative and Homeowners’  •  Real Estate 
         Association Law  
•  Construction 

 
 

Visit us on the web at www.PaveseLaw.com. 
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