
 
                                                                                                                                                                                                           FALL 2016 

 

AVOID PITFALLS WITH EMERGENCY 

REPAIRS 
BY: SUSAN M. MCLAUGHLIN, ESQ. 

 

 
Citizens Property Insurance Corporation may be 

Florida’s  insurer of last resort but it is not alone  in 

adopting stricter policy provisions covering 

emergency repairs and further restricting what repairs 

are considered part of the casualty loss.  These 

changes are aimed at combatting what insurance 

industry views as “abuses” in the emergency repair 

industry.  From a property owner’s  or property 

manager’s  perspective, the bar has just been raised 

on the level of sophistication required to deal with the 

contractors and insurance adjusters in repair process.  

Here are some tips to avoid making some of the most 

common mistakes. 

 

1. Do Not Assign Your Rights to the 

Contractor. 

 

Requesting a signature on the assignment is usually 

the first thing contractors specializing in emergency 

repairs do.  Complying generally allows the 

contractor to take control of the repairs and the claim 

but leaves the property owner holding the bag if the 

insurance company does not pay. Associations with 

money in the bank or even good credit do not need to 

sign anything over to the contractor except a check. 

Contractors have statutory lien rights on the property 

regardless. Reputable contractors dealing with even 

the most financially challenged Associations should 

be willing to modify the assignment to provide only 

that the contractor has the right to collect directly 

from the insurance funds. Also, as the property owner 

you should be making the call on things like whether 

to rip out the carpet or invest in drying it out. 

 

 

 

2. Strictly Limit the Scope of the Authorized 

 Initial Work.  

  

Limit the scope of the work the contractor is 

authorized to perform to the bare minimum necessary 

to prevent further damage until you can get the 

insurance adjuster in the loop. Citizens has even 

placed a bright line cap on the available coverage for 

emergency repairs at $3,000 or 1% of the coverage 

unless the policyholder receives approval from 

Citizens. Especially, in zip code events, you may 

need to decide between taking the risk the carrier will 

claim that you failed to mitigate the damages or being 

penalized by the emergency repair cap. 

 

3. Report the Loss As Soon As Possible. 

 

Citizens’ residential policy now provides that 

permanent repairs may not begin before the earlier 

of: 1) the time they inspect, 2) they authorize the 

repairs, or 3) 72 hours after the loss is reported. 

Therefore, reporting the loss as soon as possible can 

help eliminate an argument about the emergency 

repair cap. A report in writing, even if by email is 

always best.  

 

4. Have the Actual Policy Available.  

 

Many property owners never bother to get the policy 

itself from the agent and rely only on the 

“declaration” page.  Also, while many carriers have 

resources online that provide general instructions for 

reporting and preserving claims, these are no 

substitute for knowing and following the rules 

contained in your specific policy because the 

provisions, especially in commercial policies, vary. 

The policy should also be scanned to a digital file 

where it can be accessed and reviewed immediately 

even if the paper copies are lost or destroyed. 

 

              CONTINUED ON NEXT PAGE 



5. Don’t Be Pressured Into Signing a Release

  of Your Claim.  

 

Often a “Proof of Loss” or similar document, 

containing a release, is presented as if it were a 

condition of receiving your check.  This is wrong. 

The insurer is responsible to promptly pay all 

undisputed claims. You are also entitled to the time 

needed to review the sufficiency of the repairs that 

have been made.  Any form like this should be 

reviewed by the Association’s attorney before 

anybody signs it.  

 

 

 

 

 

 

 

6. Hire the Professional Help Indicated But 

 on Your Terms. 

 

Especially, in a situation with involving extensive 

damage, it makes sense to stop immediately after 

making the emergency repairs and take inventory. 

Get proposals from several contractors. Consult an 

engineer and counsel and any other professionals you 

need if there is disagreement about what repairs are 

needed or what is covered. A Public Adjuster can 

provide invaluable help with documenting the 

damage and preparing the inventory of the loss but, 

again, don’t feel compelled to sign the standard 

contract. That will give away a percentage of your 

claim and some control as well. Likewise, hiring an 

attorney on a contingent fee basis is not always the 

best option.  Acting promptly is important but don’t 

be afraid to take the time you need  to consult with 

“corporate” counsel on proposed all contracts.
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ASSOCIATION’S DUTY TO PROTECT 

RESIDENTS WITH ITS LIMITED ABILITY 

TO DENY HOUSING TO PERSONS WITH 

CRIMINAL BACKGROUNDS 
BY: CHRISTOPHER J. SHIELDS, ESQ. 

 

 
Violent crime is becoming an everyday fact of life in 

our society.  Crime has become more prevalent and 

the potential for risk exists in every community.  In 

Florida, the courts have held community associations 

to the same standard of care to protect its residents as 

the law imposes on landlords with respect to their 

tenants.  Landlords can be held responsible for the 

intervening criminal acts committed by third parties 

against their tenants, if the risk or potential for these 

criminal acts were foreseeable.   

 

Readers of this newsletter may remember the recent 

case entitled Sanders v. ERP Operating, LP.  In this 

case, two adults were murdered in their rental 

apartment.  The apartment complex had a gated front 

entrance but the gate was broken.  The decedents’ 

estates sued the apartment complex’s owner alleging 

the owner failed to maintain reasonably safe 

premises. 

 

The jury found the apartment complex owner 

negligent even though the assailants were never 

found and there was no proof as to how the assailants 

gained entry to the apartment.  Moreover, there was 

no proof or indication that the assailants entered the 

community through the malfunctioning gate, nor was 

there any proof whether the murdered adults may 

have allowed the assailants into their apartment 

voluntarily.  On appeal, the 4
th
 DCA reversed the jury 

verdict. However, in 2015, the Florida Supreme 

Court held that a reasonable jury could have 

determined that the failure to maintain the entry gate 

probably (emphasis added) allowed the assailants to 

get to the decedents’ door. In other words, when the 

security gate was not functioning, it was foreseeable 

that an outsider could gain entry to the property and 

assault or otherwise harm one of its residents.   

 

Complicating matters is U.S. Department of HUD 

advisory opinion which was issued on April 4, 2016.  

According to HUD, the use of criminal arrests and 

convictions to screen purchasers and renters may 

be discriminatory and violate federal law.  HUD 

reasons that since African Americans and Hispanics 

are convicted and incarcerated at rates 

disproportionately higher than the general overall 

population, denying housing to criminals has a 

disparate impact on minorities and since the Federal 

Fair Housing Act prohibits discrimination in the sale 

or rental of housing on the basis of race, a community 

association using an applicant’s criminal history to 

deny sales or rentals violates Federal Law.   
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HUD will evaluate whether the association’s denial 

based upon the applicant’s criminal history is 

considered unlawfully discriminatory   First, if the 

association denies an applicant’s application, HUD 

will require the association to present reliable 

evidence that its policy or practice of making housing 

decisions based upon criminal history actually assists 

in protecting residents’ safety and/or property.  That 

seems self-evident but the burden rests on the 

association to prove it.   HUD essentially requires the 

association to show that its community is safer 

because of its criminal based screening has kept 

criminals out.  Well if the law imposes upon an 

association a duty to keep its residents safe from 

outside intruders as in the Sanders case above, it 

definitely stands to reason that denying housing to an 

applicant based upon their criminal history achieves a 

substantial and legitimate interest of the association. 

 

HUD’s advisory opinion distinguishes arrests from 

convictions.  Since arrests are not proof of a crime, 

HUD reasons a history of felony arrests without a 

felony conviction cannot be used as a basis to deny a 

sale or lease.  However, in reality, it is not 

uncommon for some applicants to have lengthy “rap 

sheets” with repeated felony arrests but only being 

convicted of misdemeanor(s) due to their felony 

arrest being pled down. Certainly, any applicant who 

has lengthy arrest record, even without felony 

convictions, certainly indicates the applicant’s 

potential and proclivity to commit future crimes and 

perhaps more serious crimes. 

 

So where do we go from here and how should 

associations proceed?  First, associations will need to 

review their governing documents and if necessary, 

they need to consider amending their governing 

documents to provide clear and objective standards 

and procedures for approving sales and leases.  

Associations would also be wise to provide standards 

where “flexibility and judgment” can also be used by 

those who evaluate these applications.  Denying an 

applicant based solely upon a simple isolated arrest 

without a felony conviction will now be legally 

suspect.  

 

Further, associations should be advised to look more 

favorably upon applications where an applicant has 

only committed one or two isolated offenses and 

where the nature of the criminal offense was non-

relatively minor and non-violent.  Associations will 

also need to consider whether the criminal offenses 

were recent or happened many years ago.   Boards 

should only consider disapproving a sale or lease to 

recent felony convictions of egregious crimes such as 

violence to persons or property or dishonesty.   

 

For those associations which assume they have the 

right to deny applications even though their 

governing documents do not expressly grant the 

association that right, then those associations have 

been simply exercising this authority without a lawful 

authority to do so. It is not unusual for some 

associations to simply assume that they have the 

power to approve or deny sale or lease applications 

even though their governing documents were silent. 

 To the extent that any association wishing to approve 

sales or leases for its community, understand that 

HUD has severely limited your ability to deny sale or 

lease applications simply based upon the applicant’s 

criminal history. At the very least, every association 

needs to review its governing documents and policy 

and procedures with their legal counsel and many 

associations should consider wholesale revisions to 

their policies and procedures regarding sale and 

leasing approvals.  

 

Finally, if  your governing documents allow the 

association to disapprove a sale or lease based simply 

upon the applicant’s criminal history and without any 

proof of felony convictions, then that policy is now 

considered legally suspect and the association needs 

to amend its governing documents and change how it 

evaluates sale and lease applications in the future. 
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7 DAY DEADLINE TO PROCESS  

SERVICEMEMBER’S RENTAL 

APPLICATION 
BY:  SUSAN M. MCLAUGHLIN, ESQ. 

 

 

“Servicemember” is defined by Section 250.01(19), 

Fla. Statutes as any person serving as a member of 

the United States Armed Forces on active duty or 

state active duty and all members of the Florida 

National Guard and United States Reserve Forces.   

 

Effective July 1, 2016 Section 83.683, Fla. Statutes, 

requires that any Cooperative, Condominium or 

Homeowners’ Association requiring a prospective 

tenant to apply for approval of a lease to: 
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(1)     Within 7-days after submission of 

the application, notify 

servicemember in writing of the 

approval or denial; and    

 

(2)      If denied, provide the reason for 

denial. 

 

(3) Absent a timely denial of the 

rental application, the association 

must allow the owner to lease the 

property and the landlord must 

lease the property to the  

servicemember if all other terms 

of the application and lease are 

complied with. 

 

The requirements of Section 83.683 are not waivable. 

 

The new law also requires any landlord who requires 

an application to be completed before a 

servicemember may reside in a rental property to 

abide by the same rules. Accordingly, the new law 

applies to all landlords, real estate managers and 

community associations.  
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SHOULD YOUR ASSOCIATION POST 

ALLIGATOR WARNING SIGNS? 
BY: KATHLEEN OPPENHEIMER BERKEY, ESQ. 
 

 

The death of a two-year-old boy by an alligator attack 

at Disney World this summer is a terrible reminder of 

what can go wrong at the water’s edge in Florida.  

Associations who manage water bodies must 

consider what they should do to help prevent similar 

tragedies in their communities and protect themselves 

from liability in the event an alligator attacks. 

 

Florida courts have generally held that landowners do 

not owe a duty to protect people from wild animal 

attacks unless the landowner has possessed, harbored, 

or introduced the non-native animal. Alligators are 

native to Florida and, therefore, it is typically not an 

association’s obligation to protect owners, lessees, or 

invitees from them.  However, because it is 

reasonably foreseeable that alligators will be present 

in fresh water bodies in Florida, and it is likely that 

owners, lessees, invitees, and pets enjoy viewing and 

walking by the water, it is recommended that warning 

signs be posted on the shoreline. Such signs should 

advise not to feed alligators, not to swim, and to 

beware of the water’s edge and will help protect the 

association from liability, as well as help protect 

owners, service providers and other shoreline visitors 

from potentially dangerous attacks. 

 

Therefore, while Florida law generally does not hold 

associations or landowners liable for attacks by 

native, wild animals like alligators, it is still prudent 

to post warnings along association-controlled water 

bodies. 

 

If your board is concerned about the presence of 

nuisance alligators within the community, the Florida 

Fish and Wildlife Conservation Commission 

(FWC) (http://myfwc.com/wildlifehabitats/managed/

alligator/) has a nuisance alligator hotline, 866-FWC-

GATOR, which considers alligator complaints. FWC 

may deem an alligator to be a nuisance if it is at least 

four-feet in length and the caller believes it poses a 

threat to people, pets, or property and authorize 

removal by a contracted trapper. 
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ASSOCIATIONS MUST DO WHAT THEY 

CAN TO STOP DISCRIMINATION 

ACTIONS OF OTHERS 
BY: CHRISTOPHER J. SHIELDS, ESQ. 
 

 

Most associations decline to become embroiled in 

disputes between neighbors.  Associations do not 

have police powers and on many occasions, 

associations are wise not to become involved.  For 

the most part, the association’s jurisdiction and 

responsibility is generally limited to enforcing the 

communities governing documents (e.g. enforcing 

covenants and use restrictions) and operation, 

maintenance, repair and replacing the association’s 

common elements or common area. 

 

However, even though residential community 

associations do not sell or rent property, HUD 

nonetheless considers the associations to be a 
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“housing provider” and associations are subject to 

Federal Fair Housing Act which prohibits 

discrimination in housing on the basis of race, color, 

religion, national origin, sex, familial status 

(children) or disability. 

 

On September 14, 2016 HUD published its final rule 

which specifies how HUD will now evaluate 

complaints of quid pro quo (“this for that”) 

harassment and hostile environment harassment 

under the Fair Housing Act.  Essentially, associations 

can now be sued and held financially liable for the 

behavior and conduct of its residents if the conduct is 

considered harassment and if the Association fails to 

take action to stop the harassment.   

 

Imagine an owner complaining of another resident’s 

children and suggesting that the resident and their 

children would be better suited living somewhere else 

(familial status).  Imagine another circumstance 

where an owner questions another resident’s right to 

keep an emotional support pet or questions whether a 

person is really entitled to use a handicapped parking 

space (disability). 

 

Unfortunately, these new rules create liability on the 

part of a community association for conduct or 

actions of residents over whom the association may 

have little or no control.   

 

Associations will now become vicariously liable if it 

fails to take action to correct third party harassment.  

Since most if not every association has governing 

documents which prohibit nuisances, these 

associations will already have the power to act and 

seek to abate harassment.  And with the power to act, 

associations will be required to investigate and take 

affirmative action to curtail and stop one resident’s 

conduct against another if it constitutes harassment 

against a protected class of persons.   

 

Under these new rules which take effect October 14, 

2016, any time any resident (owner and renters) 

complain they have been “harassed” by their 

neighbors, the association now will have a legal duty 

to investigate and to take affirmative action to stop 

the harassment.  Associations will no longer be able 

to divorce themselves and treat the dispute as one 

simply between neighbors. 
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RECENT CASE BROADENS A 

SUCCESSOR MORTGAGEE’S RIGHT TO 

THE SAFE HARBOR PROTECTION 
BY: CHRISTOPHER J. SHIELDS, ESQ. 
 

 

Whether a successful bidder at a mortgage 

foreclosure sale is entitled to safe harbor protection 

depends upon whether the bidder complies with three 

requirements: 

 

1) The first mortgagee (the holder of a first 

mortgage) must name and serve the 

association as a defendant in their foreclosure 

action; 

2) Title must have been acquired through 

foreclosure or a deed in lieu of foreclosure; 

and  

3) The entity which acquires title must have 

been the first mortgagee or its successors or 

assignee. 

 

It is the third requirement which has been at issue and 

which has enabled associations to lawfully deny safe 

 

 

 

 

harbor protection to entities that could not prove that 

they were, in fact, the first mortgagee or its successor 

or assignee. 

 

On October 5, 2016, in the case of Brittany’s Place 

Condominium Association, Inc. v. U.S. Bank, N.A., 

case, Florida 2
nd

 DCA held that as long as an entity 

was a “holder with rights to enforce the mortgage” it 

was entitled to the safe harbor. 

 

Instead of the statutory requirement that defines a 

“mortgagee” as an entity “holding a mortgage lien”, 

and would typically require a “wet ink” formal 

recorded assignment of the mortgage from the 

previous lender, this court found that “anyone in 

possession of and legally entitled to receive payment 

of a bill” was sufficient to be considered a mortgagee 

or their successor or assignee. 

 

The significance to associations cannot be overstated.  

Unless the bidder can prove all three criteria have 

been met, the foreclosure sale buyer is legally 

responsible for all past due assessments, including 

late fees, interest and the association’s attorney’s fees 

and costs which were incurred.  If the lender or his 
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successor or assignee can prove that they are entitled 

to the safe harbor protection, they are merely 

obligated to pay up to 12 months of the most recent 

past due assessments and that amount is further 

capped at 1% of the original mortgage debt.  For 

example, if the assessments are $300 per month and 

the original mortgage debt was $300,000.00, then 

their obligation to pay past due assessments would be 

limited to 12 x $300 = $3,600 but capped at 1% of 

the original mortgage, or in this case $3,000.00. 

 

Aside from all the legal technicalities involved, this 

decision reinforces the need for the association and 

their legal counsel to closely examine whether a 

foreclosure sale buyer’s claim to be entitled to the 

safe harbor.  And the downside risk to associations is 

increased by the fact that if the association 

wrongfully denies the successful bidder’s right to the 

safe harbor, the association runs the risk that if it 

loses, the buyer, as the new unit owner, will now be 

entitled to prevailing party attorney’s fees under the 

statute. 
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This newsletter is provided as a courtesy and is intended for the general information of the matters discussed herein 

above and should not be relied upon as legal advice. Christopher J. Shields (christophershields@paveselaw.com) is 

a Florida Bar Certified Real Estate Lawyer and Partner in the Pavese Law Firm and heads the Community Law 

Section for the Firm. Christina Harris Schwinn (christinaschwinn@paveselaw.com) is a Partner in the Pavese Law 

Firm. Ms. Schwinn also practices in Labor/Employment Law. Susan M. McLaughlin 

(susanmclaughlin@paveselaw.com) is a Partner in the Pavese Law Firm. Keith Hagman 

(keithhagman@paveselaw.com) is a Partner in the Pavese Law Firm. Brooke N. Martinez 

(brookemartinez@paveselaw.com) is a Partner with the Pavese Law Firm. Charles B. Capps 

(charlescapps@paveselaw.com) is a Florida Bar Certified Real Estate Lawyer and Partner with the Pavese Law 

Firm. Chené Thompson (chenethompson@paveselaw.com) is a Partner with the Pavese Law Firm. Kathleen 

Oppenheimer Berkey, AICP (kathleenberkey@paveselaw.com) is an Associate and Certified Land Planner with the 

Pavese Law Firm. Christopher Pope (christopherpope@paveselaw.com) is an Associate with Pavese Law Firm. 

Matthew B. Roepstorff (matthewroepstorff@paveselaw.com) is an Association with the Pavese Law Firm. 

Jonathan G. Sieg (jonathansieg@paveselaw.com) is an Associate with the Pavese Law Firm.  Matthew G. Petra 

(matthewpetra@paveselaw.com) is an Associate with the Pavese Law Firm.  Every attorney listed above is a 

member of the Firm's Community Association Law Section and is experienced and capable of handling all aspects 

of community association law, including the following: 

 

• Planning, Drafting, and Creating the Community Projects 

• Developer Representation and Regulatory Approvals, Vendor Contract Review and Preparation 

• Turnover from the Developer 

• Construction Defect Litigation 

• Covenant Interpretation and Enforcement 

• Amendments of Governing Documents 

• Collection of Assessments, Liens, and Foreclosures 

• Insurance and Maintenance/Repairs/Replacement and Reconstruction Issues 

• HOA Pre-Suit Mediation, Arbitration, and Litigation 

 

Please feel free to contact them via the e-mail addresses listed above. 

 

 

 

 

    

             CONTINUED ON NEXT PAGE 

mailto:christophershields@paveselaw.com
mailto:christinaschwinn@paveselaw.com
mailto:susanmclaughlin@paveselaw.com
mailto:keithhagman@paveselaw.com
mailto:brookemartinez@paveselaw.com
WINTER%202015-2016/charlescapps@paveselaw.com
mailto:chenethompson@paveselaw.com
mailto:kathleenberkey@paveselaw.com
WINTER%202015-2016/christopherpope@paveselaw.com
mailto:matthewroepstorff@paveselaw.com
mailto:jonathansieg@paveselaw.com
mailto:matthewpetra@paveselaw.com


 

In addition, Pavese Law Firm is a full service law firm consisting of over twenty-three (23) lawyers. 

 

 

We are a full service law firm and capable of handling all of your legal needs 

 

Firm Practice Areas include: 
 

 

Agricultural    Civil Litigation    Estate Planning, Probate and Trust  

Banking and Finance   Community Association  Family 

Bankruptcy    Employment    Land Use and Local Government 

Business and Taxation   Environmental and Water  Real Estate 
 
 

Visit us on the web at www.PaveseLaw.com. 
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