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Bank Foreclosures and Unpaid Assessments 
 
Increasingly, many condominium associations are forced 
to deal with the issue of unit owners who are being 
foreclosed upon by their lenders, and who are delinquent 
in the payment of  assessments to the association.  
 
In most cases, any lien that the association may have on 
the unit for unpaid assessments is subordinate to the 
mortgage.  If the bank has not already instituted its 
foreclosure action, the association may desire to go 
ahead and foreclose its lien and purchase the unit at the 
foreclosure sale.  It is unlikely that anyone other the 
association will bid on the unit, as the purchasers, 
whether the association or not, will take title subject to 
the mortgage.  Therefore, unless the purchaser pays off 
the loan balance, the bank will be entitled to subsequently 
foreclose.  This course of action may allow the 
association, if the governing documents permit, to take 
title and attempt to rent the unit and recover some of its 
losses until the bank foreclosure is complete.   
 
On the other hand, if a bank foreclosure is already 
underway, the association's best course of action may be 
to simply wait until the property is sold at the 
foreclosure sale and then collect any unpaid assessments 
from the purchaser that is allowed under the 
Condominium Act.  Considering the state of the real 
estate market, it is very unlikely that the proceeds from 
the foreclosure sale will be sufficient to satisfy the 
association's lien. 
 
Section 718.116 of the Florida Statutes provides that a 
unit owner is jointly and severally liable with the 
previous owner for all unpaid assessments that came due 
up to the time of transfer of title.  However, the statute 
limits this liability in the case of a first mortgagee or its 
successor or assignees who acquire title to a unit by 
foreclosure or by deed in lieu of foreclosure.  When the 
bank purchases the unit at the foreclosure sales, or by 
acquires title by deed in lieu of foreclosure, the bank's 

liability is limited to lesser of: 1) The unit's unpaid common 
expenses and regular periodic assessments which accrued or 
came due during the six (6) months immediately preceding the 
acquisition of title and for which payment in full has not been 
received by the association; or 2) One percent (1%) of the 
original mortgage debt.  For example, if the unit owner has 
not paid assessments in eight (8) months, monthly 
assessments are $200, and the original mortgage on the 
property was $200,000, the association could collect $1200 
from the bank.  This is because while there were unpaid 
assessments totaling $1600, the association is limited to the 
lesser of six (6) months ($1200) or 1% of the original 
$200,000 mortgage debt ($2,000). 
 
It is important to note also that only regular periodic 
assessments and common expenses are recoverable.  Arguably 
any special assessments, charges or fees related to 
maintenance of the particular unit by the association during 
the pendency of the foreclosure, attorneys fees or other unit 
specific assessments or charges cannot be collected. 
 
In the less common situation where the unit is acquired by a 
third party purchaser at the foreclosure sale, the association 
may recover all unpaid assessments that came due prior to the 
sale. 
 
 
Stormwater Management Permitting and Operation- 
PART 1 
 
This article is first in a series to discuss the responsibilities of 
Associations with regard to surface water management system 
permitting. Surface water management systems are permitted 
through Environmental Resource Permits (ERP) issued by the 
local water management district. Here in Lee County and to 
the south, the South Florida Water Management District 
issues ERPs.  
 
South Florida also issues permits from Orlando to Key West, 
including parts of Charlotte County.  Although the specifics 
discussed in this article pertain to the South Florida Water 
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Management District (SFWMD), most will still apply to 
those in the Southwest Florida Water Management 
District with only slight variation.  
 
Included in ERP permits, Associations are charged with 
two main responsibilities for the common elements and 
common areas within the community. One is the 
“stormwater management or surface water management 
system.”  The surface water management system is a 
series of lakes, swales, culverts, wetland areas and other 
created or natural areas which serve to flow and store the 
water in the community. The surface water management 
system is developed to control the flow of water in a 
community during and after a rainfall event.  In addition 
to providing this drainage function, the surface water 
management system is designed to provide water quality 
or treatment.   
 
The other responsibility included in ERP permits is the 
maintenance and protection of conservation areas or 
preservation areas within the community. These 
conservation or preservation areas provide natural 
ecological value to the community and may include 
wetlands and uplands. If wetlands, they may look like 
cypress wetlands, swamps or bogs. This aspect of ERP 
permits will be discussed further in Part 3 of this series.   
 
All residential developments in Florida require a 
construction permit to design and construct a surface 
water management system. The design of the project 
must meet the water quality, water quantity and 
environmental provisions applicable to the specific 
region or basin where the project is located. The 
construction permit is typically issued to the developer 
of the project. The design of the surface water 
management system must meet certain minimum 
standards so that there is no impact to the on-site users, 
the residents or tenants, or to off-site adjacent property. 
 In addition, the design must be sensitive to the 
protection of the on-site natural environmental 
attributes and not cause adverse impacts to the off-site 
natural resources. 
 
At the same time the construction permit is issued, an 
operational permit is also issued to the developer. The 
operational permit includes a set of conditions for the 
entity responsible for operation and includes conditions 
for that entity, such as the Association to follow for 
operation of the system after it is turned over from the 
developer to the Association. 
 
Once the construction phase is complete and mitigation 
areas are established, the permitted entity must file 
certain forms with the water management district to 
transfer the operational permit to the Association. This 
process is the conversion to the operational phase and 
includes the transfer of the permit to the Association. 
When this occurs, the Association becomes the 

responsible entity for the operation and maintenance of the 
surface water management system in perpetuity. Liability for 
the Association arises once the permit is transferred to the 
Association, so it is important that certain steps are taken to 
ensure the protection of the Association. Under most 
Association documents, the Association is required to accept 
the maintenance responsible for the common elements or 
areas, which include the surface water management system, 
when they are accepted by the SFWMD. In addition, Florida 
Statutes, Chapter 373 requires that a surface water 
management system be operated with a permit for operation 
and maintenance. A more detailed look at conversion and 
requirements of the operational system will be further 
discussed in Part 2 of this series. 
 
The conditions provided in the operational permit can be 
different for each development depending on the unique 
requirements of the surface water management system. 
Therefore, it is important for Associations to understand the 
conditions and requirements of the ERP permit and the 
engineering plans that accompany the permit. ERPs are 
technical documents and require specialized knowledge to 
completely understand the details. Should any questions arise 
in reviewing the ERP, an environmental attorney can be 
consulted to provide clarification of the Association’s duties 
under the permit.      
  
Staggered Terms – Condominium Directors 

 
Effective October 1, 2008 Chapter 718(112)(d)(1) was 
amended in part to provide as follows: 
 

The terms of all members of the board shall 
expire at the annual meeting and such board 
members may stand for reelection unless 
otherwise permitted by the bylaws.  In the 
event that the bylaws permit staggered terms 
of no more than two years and upon approval 
of majority of the total voting interest, the 
Association board members may serve to two 
year staggered terms. 

 
Since enactment of the above referenced provision, there 
have been three separate declaratory statements issued by the 
State of Florida Department of Business and Professional 
Regulation Division of Florida Condominiums, Timeshares 
and Mobile Homes (“Division”) with respect to whether an 
association’s existing bylaws which were adopted by a 
majority vote of the owners prior to October 1, 2008 was 
sufficient to comply with the statute.   
 
The most recent declaratory statement issued by the Division 
is In re Petition for Declaratory Statement, Brickell Bay Club 
Condominium Association, Inc., Docket No. 2009011708 
provides further clarification.  The Division reached the 
conclusion that an association’s membership must reaffirm an 
existing provision in the bylaws that provides for two-year 
staggered terms by a majority vote if that bylaw provision 
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went into effect prior to October 1, 2008.   
 
Justifying its decision, the Division based its rationale on 
the fact that a two-year staggered term contained in the 
bylaws before October 1, 2008 could have been put there 
by the developer or approved by less than a majority of 
the association’s membership.   
 
The Division further clarified that this section of the 
statute is intended to apply prospectively and not 
retrospectively which means that any director that was 
in the middle of serving a two-year term and was not up 
for reelection at the annual meeting occurring on or 
after October 1, 2008, that that director could serve out 
his or her term and that the change to the statute would 
go into effect as to that director’s term upon expiration 
of the director’s term. 
 
In short, the Division’s most recent declaratory 
statement means that associations which currently have 
two-year staggered term provisions in their bylaws that 
were passed and went into effect prior to October 1, 
2008 will convert to one year terms upon their 
expiration unless the association’s membership votes by 
a majority of the membership to affirm two year 
staggered terms.   The membership vote should be taken 
before the next annual meeting. 
 
 
 
 
This newsletter is provided as a courtesy and is intended for the 
general information of the matters discussed herein above and 
should not be relied upon as legal advice.  Christopher J. 
Shields (Christophershields@pavese law. com) is a Florida Bar 
Certified Real Estate Lawyer and Partner in the Pavese Law 
Firm. Christina Harris Schwinn 
(christinaschwinn@paveselaw.com) is a Partner in the Pavese 
Law Firm.  Stacy L. Bennings (stacybennings @paveselaw.com) 
and Neysa Borkert (neysaborkert@ paveselaw.com)  are 
Associates with the Pavese Law Firm. Each attorney practices in 
the area of Real Estate Development and Community Association 
Law. Ms. Schwinn also specializes in Labor/Employment Law.  
Should you wish to contact any one of them, please feel free to 
contact them via the e-mail addresses listed above.   


